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with this view, but the point was not discussed in the opinion of the 
Court in that case nor does it seem to have been urged in the printed 
briefs of counsel. It is possible, therefore, if not probable, that the 
interpretation of these sections has been substantially settled against 
the appellant's contention. 

O. K. M. 

Appeal and Error: Reversal for Admission of Incompetent Testi- 
mony. — In the Estate of de Laveaga, 1 one of the contestant's wit- 
nesses wrote a letter promising to testify as to the incompetency of 
the deceased. The deposition of the witness, however, was so evasive 
and disappointing, that the lower court admitted in evidence the let- 
ter to impeach the witness on the ground of surprise. The witness 
had failed to testify in favor of the contestant; but did not testify 
against him. The admission of the letter was error, for the California 
rule requires both surprise and damage to appear, before a party may 
impeach his own witness by inconsistent statements. 2 The Supreme 
Court, however, held that despite the admission of this incompetent 
evidence, the truth appeared to have been reached, and refused to 
reverse the judgment. 

Is this decision to be taken as an adoption of a new principle? 
Does it definitely commit the court to the rule that error in the ad- 
mission of incompetent evidence is not sufficient ground for setting 
aside the verdict and the ordering of a new trial, unless upon all the 
evidence, it is clear that the truth has not been reached? Past de- 
cisions have been inconsistent. The language of the court, however, 
has often been such as to indicate a tendency toward a contrary rule. 
In Roff v. Duane, 3 it said, "We cannot say that because the remaining 
evidence was sufficient to authorize the court to find for the plaintiff, 
therefore, the error 4 became immaterial, for it is impossible to as- 
certain whether the court found for the plaintiff from the lease or from 
other testimony in the case." In Smith v. Westerfield, 5 "We cannot 
agree that inasmuch as other witnesses testified to the same fact, 
this was immaterial error. We cannot determine the weight the 
court below gave to this witness in reaching its conclusion." This 
view was reiterated in Lissak v. Crocker Estate Co., 6 "A party cannot 
after insisting upon the admission of improper evidence over objec- 



1 Estate of de Laveaga, (June 14, 1913) 46 Cal. Dec. 1. 

2 People v. Jacobs, (1874) 49 Cal. 385; People v. De Witt, (1886) 
68 Cal. 584, 10 Pac. 212; People v. Mitchell, (1892) 94 Cal. 550, 29 Pac. 
1106; People v. Kruger, (1893) 100 Cal. 523, 35 Pac. 88; Zipperlen v. 
Southern Pacific Co., (1907) 7 Cal. App. 205, 215, 93 Pac. 1049. 

3 Roff v. Duane. (1865) 27 Cal. 565. 

* The error was the admission of a lease which was incompetent 
evidence. Immaterial and incompetent evidence are clearly distin- 
guished in the cases. 

5 Smith v. Westerfield, (1891) 88 Cal. 374, 26 Pac. 206. 

6 Lissak v. Crocker Estate Co. (1897) 119 Cal. 445, 51 Pac. 688. 
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tion defend his course by contending the error was harmless." Es- 
tate of James 7 and Estate of Kennedy 8 contain the same view ex- 
pressed in similar language. "Where improper evidence is admitted, 
it is impossible to say how much weight and influence it had on 
the mind of the trial court." Silveira v. Iversen 9 seems to deny 
the Supreme Court the right to look to the whole record to see if 
the truth was determined and justice done. The court says, "Because 
there was other competent evidence tending to prove the same facts 
and which would have been sufficient to sustain the verdict, does 
not show that the error was not prejudicial. It bore on a con- 
troverted fact and we cannot say how the jury would have determined 
the matter but for the testimony." Liebbrandt v. Sorg 10 cites and 
approves this language and reasoning. In Boone v. Oakland Transit 
Co., 11 the lower court admitted incompetent evidence which con- 
sisted of nothing more than the statement of the defendant's conductor 
that passengers blamed him for the accident. The court said, "It 
cannot be seriously contended that the evidence was not sufficient 
to justify the verdict," but reversed the judgment on the ground 
that the incompetent evidence had been admitted. Sec. 475 12 of the 
Code of Civil Procedure seems to be disregarded in many cases to 
which it might properly be applied. 

On the other hand, error in the admission of incompetent evi- 
dence was held not prejudicial in several cases 13 where the opinion or 
conclusion of a witness had been improperly allowed. The court 
decided that competent evidence as to the facts showed the conclu- 
sions correct and consequently that their improper admission was 
immaterial. In Nixon v. Goodwin 14 and in Sanguinetti v. Pelligrini 15 
hearsay improperly admitted was held not prejudicial because other 
evidence of competent character established the facts. The same 
principle is followed in Sherman v. Ayers. 16 In People v. Collins, 17 
defendant was improperly impeached by a question as to his general 
reputation, being asked in other than approved form and allowed over 



7 Estate of James (1899) 124 Cal. 653, 655, 57 Pac. 578. 

s Estate of Kennedy, (1894) 104 Cal. 429, 38 Pac. 93. Error con- 
sisted in improper impeachment of party's own witness as in principal 
case. 

8 Silveira v. Iversen, (1900) 128 Cal. 187, 60 Pac. 687. 

w Liebbrandt v. Sorg, (1901) 133 Cal. 571, 65 Pac. 318. 

11 Boone v. Oakland Transit Co. (1903) 139 Cal. 390, 73 Pac. 243. 

12 Sec. 475, C. C. P. 

"Raymond v Glover (1898) 122 Cal. 471, 55 Pac. 398; Costa v. 
Silva, (1899) 127 Cal. 351, 59 Pac. 695; Jersey Island Dredging Co. v. 
Whitney, (1906) 149 Cal. 269, 86 Pac. 691; Clark v. San Francisco, 
etc. Ry. Co. (1904) 142 Cal. 619, 76 Pac. 507. 

14 Nixon v. Goodwin, (1906) 3 Cal. App. 258, 85 Pac 169. 

15 Sanguinetti v. Pelligrini, (1905) 2 Cal. App. 294, 299, 83 Pac. 293. 

16 Sherman v. Ayers (1912) 130 Pac. 163. 
"People v. Collins, (1888) 75 Cal. 411, 17 Pac. 430. 
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objection. The court, however, ruled the error was not prejudicial. 
Improper impeachment in People v. De Witt 18 was held harmless 
error. 

The better view is that suggested by the principal case. 19 The 
practice of courts in reversing wherever and whenever incompetent 
evidence is found to have been admitted, makes the rules of evidence 
ends in themselves. The result is to emphasize unduly the technical 
and unimportant and to delay, if not defeat, justice by prolonged liti- 
gation. In determining the merits of a case upon all the competent 
evidence admitted, the court does not usurp the function of the jury. 
"Judges rule whether the whole evidence is sufficient to go to a jnry 
and whether the verdict is against the weight of the evidence." In 
cases where incompetent evidence has been admitted, the problem is 
nothing more than to determine whether the competent evidence was 
sufficient to sustain the verdict. 

C. S. J. 

Corporations: Non-Assessable Stock: Assessments on Paid-Up 
Stock. — "Is an agreement between a corporation and its stockholders, 
embodied in its articles of incorporation and expressed in its certificate, 
that its capital stock shall not be assessed after it is paid in full, a 
valid contract as between the stockholders and the corporation?" This 
question was recently asked in an opinion of the California Supreme 
Court and answered in the affirmative. 1 This decision was rendered 
by the court in bank on a rehearing from the District Court of Appeal 
for the First District and in its decision the Supreme Court reversed 
the judgment rendered in the lower court. 2 

In this case, the corporation organized under the laws of Arizona, 
but doing business in California, had issued to the plaintiff shares of 
stock fully paid and non-assessable. Later it became indebted in a 
large amount and its directors levied an assessment which plaintiff 
refused to pay and sought an injunction against the company which 
was threatening to sell his stock. The Supreme Court reversed the 
order dissolving the injunction. For the purposes of its decision it 
treated this foreign corporation on the same basis as a domestic cor- 
poration. 

The opinion of the lower court was based upon the proposition 
that the sections of the Civil Code, 3 giving the directors the power to 
levy assessment, were enacted for the benefit of creditors, and since 
this agreement seemed to interfere with the rights of creditors it was 



18 People v. De Witt, supra. 

19 Wigmore on Evidence, sec. 21. 

1 Lum v. American Wheel & Vehicle Co., (June 14, 1913) 4S Cal. 
Dec. 727. 

2 (July 22, 1912), IS Cal. App. Dec. 134. 

3 Civil Code (Cal.) sees. 331, 332 et seq. 



